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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 28th day of August, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14912
V.

BRUCE E. M NTER

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on Novenber
19, 1997, following an evidentiary hearing.' The |aw judge
affirmed an anended order of the Adm nistrator to suspend
respondent’s commercial pilot certificate for 25 days, on finding

that respondent had violated 14 C.F.R 91.203(a)(2).? The appeal

! The initial decision, an excerpt fromthe transcript, is
attached.

2 Section 91.203(a)(2) prohibits operation of an aircraft without
an effective U S. Registration Certificate in that aircraft.
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rai ses one issue only -- whether the Admnistrator’s conpl ai nt
was barred by the stale conplaint rule at 49 CFR 821.33.° W
affirmthe law judge and find that it was not.

The Board s stale conplaint rule provides that, in cases
where |l ack of qualification is not at issue, the Adm nistrator
must pursue her investigations pronptly so that a respondent has
notice of themwthin a tinme after the alleged violation that
still allows evidence to be devel oped and respondent’s case to be
made wi t hout unreasonabl e, prejudicial delay. That time, under
the rule, is 6 nonths: no nore than 6 nonths may pass between the
event that gives rise to the conplaint and i ssuance of the Notice
of Proposed Certificate Action (NOPCA) or the conplaint is
subject to dismssal under rule 33. A “good cause” exception to
the 6-nonth rule has been created in the case of the
Adm nistrator’s delayed |learning of the alleged violation. In
such a case, the Adm nistrator must show that she has expedited
the handling of her investigation to mnimze the potential harm

to respondent in the delay. Admnistrator v. Brea, NISB O der

EA- 3657 (1992).

In this case, there is no doubt that considerable tine
passed between the events that gave rise to the conplaint and the
i ssuing of the July NOPCA. The Adm nistrator argued that, at
sone time between Novenber 12, 1995, and January 11, 1996,

respondent was the pilot in command of an aircraft that was not

®  Prior to the hearing, the |aw judge deni ed respondent’s notion
to dismss on this basis. A copy of that order is also attached.
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registered to its actual owner and therefore did not have within
it the registration required by 8 91.203(a)(2). The parties
agree that the critical date for rule 33 purposes is January 11,
1996, and conpare that date to the July 31, 1996 issuance of the
NOPCA. The Adm nistrator, however, argues that she did not |earn
of the possible violation until My 3, 1996, and that she then
expedited the investigation every step of the way.

Assuming that the May 3'9- July 31°% period is the operative
one, we agree with the |law judge’ s conclusion that the
Adm ni strator has proven this point. Indeed, 1 out of the 3
nmont hs was taken by respondent’s answer to the Letter of
| nvestigation issued May 7, 1996. Respondent argues, however,
that the date the Admi nistrator should be considered to have been
on notice is not May 3¢ but nmuch earlier -- January 1996, and
the Adm nistrator has not justified the January-to-July del ay.
W di sagree.

The record establishes that, early in 1996, the
Adm ni strator had begun investigating respondent in connection
W th questions regarding the validity of his aircraft
regi stration. The FAA had information suggesting that the
corporation to whoman aircraft was registered did not legally
exist. A Letter of Investigation dated March 4, 1996, was sent
to respondent, and the investigation continued. The
uncontroverted testinony establishes that it was not until My
that the FAA becane aware that respondent m ght also be piloting

an aircraft that did not have an accurate registration in the
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name of its current owner. This led to the instant suspension
order (which nmakes no reference to respondent’s earlier alleged
failure to incorporate the entity named in the aircraft
regi stration certificate).

The two matters are separate, involving different regul atory
provisions. The Admnistrator’s earlier investigation regarding
possi bl e regul atory viol ati ons does not require dism ssal of a
conplaint issued later that is based on other information and
ot her regulatory provisions. The Adm nistrator’s reply that
respondent’s approach woul d encourage premature prosecutions is
well taken and is aptly denonstrated here. Further investigation
i ndi cat ed consi derabl e factual changes over tine -- changes that
led to prosecution on a different basis fromthat originally
contenplated in the March Letter of Investigation. W would,
finally, note that, as a practical matter, there is no evidence
or even allegation on appeal that the timng of the

Adm nistrator’s action actually prejudiced respondent’s defense.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent’ s appeal is denied; and
2. The 25-day suspension of respondent’s commercial pil ot
certificate shall begin 30 days fromthe service date of this
opi ni on and order.*
HALL, Chairman, FRANCIS, Vice Chairman, HAVMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

* For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 61.19(f).



